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A.

1. 
, ,  « », 

, . .  '60  '70, 
, 

, .
 (1985)  1992. 

,  ISD  Public Offerings Directive, , 
. , 

, .

2.  (FSAP)
 1999, ,  FSAP  40 , :

•  ISD, .  MiFID, 
,

•  Prospectus, ,
• , 
• , .

3.  Lamfalussy
 40  FSAP  (5) . , 

. , Committee of the Wise Men  Lamfalussy 
. Committee  (  Lamfalussy)  ( .  1) :

• , .  ( ) 
 1  ( )  2 ,

• . , , :
Ø ,  ( .  / , ),
Ø  ( .  K-Y-C, , ), 
Ø , .  MiFID , 

. 
MiFID ,  (  31 (1)  (23))  MiFID 

.

4. 
 Lamfalussy  ( )  25 .  CESR  Review Panel 

, CESR may  enter [into]  common approaches  [through] indicative guidance or regulatory recommendations  providing a
benchmark or, more strongly,  standards that carry commitments of the CESR members. The members of CESR will introduce this guidance, recommendations and standards in their
regulatory practices  (CESR/04-104b, Aug. 2004). , . 

,  MiFID ,, .
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B.  MiFID1

ISD MiFID

1. 

: 

MiFID  71(1),

 ISD

 2  3.

 MiFID 

 ISD ( .
 2 & 3).

, 

. 

) 
 ISD.

) H :
 MiFID .

) 
 MiFID 

.
) :  MiFID 

, 

.
 ( )  MiFID, 

grandfathering
.

2. 

MiFID,  31-35

 ISD 

.

 « ». 

,

. 

 MiFID 

-

. 
MiFID 

 ISD, 
 «

» 

.  MiFID 
» 

, 

 MiFID,

) : 
Investment Services  Activities Financial Instruments

, , 
Ancillary Services . 
, 

. , 

.
) : 

, 

, 
, 

.
) : 

, 
.

, 
. 

.
) : 

, 

1 .  ( )  2004/39/  ( MiFID), ( )  2006/73/
)  MiFID ( MiFID2)  ( )  1287/2006  MiFID ( Regulation).
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.

 MiFID .

MiFID.  ISD, 

. , 

. , 
, 

 MiFID 
 ( . 

,  MiFID ). , 

.
,  MiFID

, 
, , know your customer,

, , 
. , 

.
) :  MiFID 

 MTFs 
.  MiFID 

-
. , 

 MiFID, 

.
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3. 

MiFID,  4(1)(4)

 ISD, 

. 
, 

, 

,

 MiFID 

» 

 ( .
 4).

) : , 
, 

.
) : 

, 
. 

, , 
,  ( ) 

.

4. 

MiFID, Annex I, Sect C,
Par. (4)-(10);
Regulation, Recitals 17-22,
MiFID2,  2(1), 38,39

 ISD 

.

 MiFID 

, 

.  5).

) : 
,  MiFID, 

 ( .  5), 
, :

§ , 
§ . +3, 

.

, 
,  MiFID :

§ ,
§ .

, -

) : 
 MiFID, 

 MiFID:
§ , 
§ . 

  :
 Know-your Customer ,

,
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,
.

) : 

.

5. 

MiFID, Recital (28)

» 
 ISD 

. 

.

 MiFID 

 ISD
(MiFID, Recital (28)).

) . 
 MiFID.

) :
§

 ( .  6).
§

:
.  ISD  MiFID 

. ,  4 
:

(i)
(ii)

(iii)  / , 
, 

 / , 

(iv)   , 
 ( . 

, 
 /

), 
(v)  / 

 ( .  6 
)

§  CESR 
 MiFID.

6. 

MiFID,  12

 (CAD II), 

CAD III.

 MiFID 

CAD III 
 Basel .

 / .
( : 

. ,

).
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7. 

MiFID,  10

 ISD 

. 

 10% 

.

 20%, 33% 
50%.

 MiFID 

 ISD. 

 10 (
) 

.

 / .
( : 

. , ,
-

).

8. 

MiFID,  13(4) 
13(5), 2 .,
MiFID2,  7 & 8

 ISD 

:
An investment firm 

[must have the]
resources and
procedures that are
necessary for the
proper performance of
its business activities
(ISD,  10).

 MiFID : An
Investment firm shall have
sound administrative and
accounting procedures,
internal control mechanisms,
effective procedures for risk
assessment, and effective
control and safeguard
arrangements for information
processing systems  and shall
take reasonable steps to
ensure continuity and
regularity in the performance
of investment services and
activities. For this end, the
investment firm shall employ
appropriate and proportionate
systems, resources and
procedures
(MiFID,  13(5)  (4)).

) :  II 
, 

,
, 

. 

. 

, 

, 

, 
. 

.
) : 

, , 

, 
, 

, . 

, 
. 

.
 ISD  MiFID  : A ) critical important :
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9. 

(outsourcing)
MiFID,  13(5), 1

.,
MiFID2, Recitals 16 - 19,

 13  15

(outsourcing).

firm shall ensure, when relying
on a third party for the
performance of operational
functions which are critical for
the provision of continuous
and satisfactory service to
clients  that it takes
reasonable steps to avoid
undue additional operational
risk. Outsourcing of important
operational functions may not
be undertaken in such a way
as to impair materially the
quality of its internal control
and the ability of the
supervisor to monitor to firm s
compliance with all
obligations
(MiFID,  13(5))

critical important   

, 
 MiFID, 

, 
.  MiFID 

critical   important : (i) 

, , 
, , 

,  ( .
) . 

, 

.
) : 

critical important

.
) :  MiFID 

 ( .
 7).

) : 
 « » 

, 
, : (i) 

,  (ii) 
. 

-MiFID

-MiFID , 
-MiFID  ( . 

)

10. 

, 

MiFID,  13

 ISD 

: Each
home Member State
shall  require that

 MiFID :  firm
shall establish adequate
policies and procedures
sufficient to ensure
compliance  with its
obligations under  this
Directive  . A . firm shall
have sound administrative and

)  MiFID : 
 MiFID  MiFID2  Regulation 

 ( .  8). 
 II ( ) 

. ,  MiFID
 ( . ... the self-reporting obligation:  is

beyond the scope of implementing measures contemplated in the Directive.
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each investment firm
) have sound

administrative and
accounting procedures,
control and safeguard
arrangements for
electronic data
processing and
adequate internal
control mechanisms ,
and ( ) arrange for
records to be kept of
transactions executed.
(ISD,  10).

accounting procedures,
internal control mechanisms,
effective procedures for risk
assessment, and effective
controls and safeguard
arrangements for information
processing systems
(MiFID,  13(2))

However, the imposition of such a requirement by Member States is not excluded
by  the Directiv  (CESR Advice 04-261b, page 12)).

11. 

MiFID,  23

 ISD 

 (Tied Agents).

 MiFID 

 9).

) :  MiFID 

.
)

: 
. 

  MiFID, 
. 

. , 

, 
, 

, 
.

)
: , 

.
) :

 ( .  9).

12. 

MiFID, Recital (38), 
19(2);
MiFID2, Recitals (24)-(35)

 (38)-(39),
 24-25, 27

 ISD  : This
Directive shall not
prevent  firms
authorized in other
Member States from
advertising their
services  in  host
Member States, subject
to any [host Member
State] rules governing

 MiFID  : 
marketing communications
shall be fair, clear and not
misleading  [and] shall be
clearly identifiable as such
(MiFID,  19(2))
The conditions for conducting

activities outside the premises
of the  firm (door- to-door
selling) should not be covered

) 
:

•  MiFID marketing communications
.  CESR 

any form of information issued  to the public that advertise, makes a
recommendation or is capable of acting as a solicitation regarding investment
services, and/or  financial instruments , 

. 
, -

.
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the form  the content
of such advertising...
(ISD,  13)

by this Directive.
(MiFID, Recital (38))

 ,  ISD, 
MiFID 

.

•  MiFID . 
,

real time financial promotions .
• fair, clear and not misleading  MiFID

marketing communications
, 

,  4 
Regulation, , 

.
•

 ( .  9), 
. , 

, , 
marketing communications , 

.
) :  CESR marketing

communications , .
) : 

, general recommendation ...
concern[ing] financial instruments or issuers  [which] is labeled as investment
research or in similar terms, or is otherwise presented as an objective or
independent explanation of the matters contained in the recommendation . 

 front-running .

13. 

 (best
execution)

MiFID,  21,
MiFID2,  44-46

 ISD 
 «

»

 MiFID :
Investment firms (must) take

all reasonable steps to obtain,
when executing client orders,
the best possible result for
clients taking into account
price, costs, speed, likelihood
of execution and settlement,
size, nature or any other
(relevant) consideration 
whenever there is a specific
instruction from the client the
investment firm shall [follow]
the specific instruction
(MiFID,  25(1)).

[Best Execution] should
apply to the firm which owes
contractual or agency
obligations to clients  (MiFID,
Recital (33)).

 MiFID 

) :  MiFID 
, 

.
) :

. 

: 
. 

, .
) :

.  MiFID 
on behalf of clients . ,  Recital (33) 

, 
. 

,
.
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, 

MTFs. 

,
,

.

) :
. 

. 
, , 

 ( . , 
). ,  MiFID 

 (warning) 

.
) :  MiFID 

 (
) 

. 

.
) :  MiFID 

.
) :   MiFID 

 (execution venues = 
) 

. , 
 30  2008.

14. 

MiFID,  22,
MiFID2,  47-49

 ISD 

» 

 MiFID 

, 
, 

. 

.

 ( ) : 
. 

, 
.

) :  (
) 

.
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,

, 

 ( .
 17).

15. 

MiFID, Recitals (26) (27),
 13(7), (8);

MiFID2,  16 20).

 ISD 

: Each home
Member State shall
draw up prudential
rules which  require
that each  firm ( )
make adequate
arrangements for
instruments belonging
to investors with a view
to safeguarding the
latter s ownership
rights, especially in the
event of the  firm s
insolvency, and to
preventing the  firm s
using investors
instruments for its own
account except with the
investor s express
consent, and ( ) make
adequate arrangements
for funds belonging to
investors with a view to
safeguarding the
latter s rights and,
except in the case of
credit institutions,
preventing the  firm s

 MiFID 
 ISD (MiFID,

 13(7), (8)) ( .
 11), 

.

) 
:

• If, for reasons of the applicable law, including  the law relating to 
insolvency, the arrangements made an investment firm  to safeguard clients
rights [to assets or money] are not sufficient to satisfy the requirements of  [the
Directive], Member States shall prescribe the measures that investment firms
must take  to comply with those obligations   

 ( . ), 
.

• Member States shall permit investment firms to deposit financial instruments
held by them on behalf of their clients into an account  with a third party
provided that the firms exercise all due skill, care and diligence in the selection,
appointment and periodic review of the third party and of the arrangements for
the holding and safekeeping of those financial instruments where
investment firms do not deposit client funds with a central bank, they [shall]
exercise all due skill, care and diligence in the selection, appointment and
periodic review of the  bank where  funds are deposited and the arrangements
for the holding of those funds

.
•

, :
enter into arrangements for securities financing transactions in

respect of financial instruments held  [for] a client, or otherwise use such
financial instruments for either own account or for the account of another
client ; 

 /  omnibus client account.
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using investors  funds
for its own account  .
(ISD,  10)

16. 

MiFID, Recital (40), 
24  Annex II,
MiFID2,  28  50.

 ISD 

,

:
Member States ... to

take account of the
professional nature of
the person for whom
the service is
provided  (ISD,

 11(1))

 MiFID 
, 

, 
, 

 ( .
 12).

) : 
 MiFID ( , 

). ,  MiFID 
.

) : 
,  MiFID, 

. , 

.
) Grandfathering : 

MiFID . 

MiFID:  firms shall be authorized to continue considering existing
professional clients as such provided that this categorization has been granted by
the  firm on the basis of an adequate assessment of the expertise, experience
and knowledge of the client which gives reasonable assurance  that the client is
capable of making his own investment decisions and understands the risks
involved  (MiFID,  71(6))

17. 

: 

MiFID,  19-28,
31(1), 32(1)  (7),
MiFID2, Recital (32).

 ISD 

: ( )

,  ( )

, 

,
 ( )

, 

-

.
(ISD,  11).

) .  MiFID

.  13). 

-

, 

ISD, 

 «
».

) . 

MiFID :
•

•

) : , , 
 MiFID 

 ISD, :
• , 
•  ( .  13).

) :  MiFID 
, 

 MiFID. 
.

, 
:  Recitals (6) - (10) to

ensure the uniform implementation of the various provisions of [MiFID by
establishing] a harmonized set of organizational requirements for investment
firms as regards their authorization and operation -

in exceptional circumstances to impose requirements on investment
firms additional to those laid down in the implementing rules . , 

 'exceptional circumstances

.
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• Know-your Customer 

•
•

•

•
•

18. 

MiFID,  13(3), 18;
Proposal, Recitals (20) -
(23)  21-23

 ISD 

:
An investment firm

shall  [try] to avoid
conflicts of interest
and, where they cannot
be avoided, ensure that
clients are fairly
treated .
(ISD,  11(1))

 MiFID 

:
• An Investment firm shall

maintain and operate
effective organizational
and administrative
arrangements with a view
to taking all reasonable
steps designed to prevent
conflicts of interest as
defined in article 18 from
adversely affecting the
interests of its clients.

• Member states shall
require investment firms to
take all reasonable steps
to identify conflicts of
interest between
themselves  and their
clients or between one
client and another 

• Where organizational or
administrative
arrangements made by the
investment firm  to
manage conflicts of
interest are not sufficient
to ensure, with reasonable
confidence, that risks of
damage to client interest
will be prevented, the
investment firm shall
clearly disclose
(MiFID,  13(3))

) : 

.  14).
) : 

. 

. 

. 
, 

. 
, 

 ( .  14).
) : 

, 
 MiFID 

. 

.
) : 

, 
  . 

 /   
 ( ) .
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 MiFID 

. 

.

19. 

MiFID,  13(2)
MiFID2,  11-12

 ISD 
:

Each home Member
State shall  require
that each investment
firm ha[s]  rules for
personal account
transactions by its
employees
(ISD,  ....)

 MiFID 
rules

governing personal
transactions

.

)  (1): 
. 

)  (2): 
:  any relevant person who is involved in activities that may give

rise to a conflict of interest or who has access to inside information  or to other
confidential information entering into a personal transaction which  involves the
misuse  of that confidential information; or conflicts or is likely to conflict with
the  firm s duties under the Directive .. . 

.
)  (3): 

, : establish adequate arrangements aimed at
preventing  any relevant person  [from] disclosing, other than in the normal
course of his employment  any information or opinion to any other person if the
relevant person knows  that as a result of that disclosure that other person will
or would be likely to:
(i)  enter into a transaction in financial instruments which [would be a personal

transaction]
(ii)  advise or procure another person to enter such a transaction

.

20. 

MiFID,  19(1)
MiFID2, ...
Regulation ...

 ISD 

 ( .
 15).

 MiFID 
 (

 ISD 

):
When providing investment

services and/or where
appropriate, ancillary services
to clients, an investment firm
must act honestly, fairly and
professionally in accordance
with the best interests of its
clients  MiFID (  ....)

) : 
 MiFID ,

, . 

 MiFID.
) :

. , 

, 
;  MiFID 

 (
).
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21. know-
your-customer

MiFID,  19(4)-(6),
24(1), (2)
MiFID2,  36-38

 ISD 

 «Know Your
Customer» 

. :
... investment firms
shall:
- seek  from [their]

clients information
regarding their
financial situations,
investment
experience and
objectives ,

- compl[y] with all
regulatory
requirements
applicable to the
conduct of its
business activities
so as to promote the
best interests of its
clients and the
integrity of the
market

(ISD,  11(1))

 MiFID
 to «know-your

customer» 

 ISD ( .
 17).

)  (1):  MiFID :
(i) ,
(ii) .

, 
, 

, 
(iii) , 

the service is provided at the initiative of
the clien : A service should be considered to be provided at the initiative of
a client unless the client demands it in response to a personalized
communication from  the firm  which contains an invitation or is
intended to influence the client  . A service can be considered to be
provided at the initiative of a client notwithstanding that the client demands
it on the basis of any communication containing a promotion or offer  that

 is general and addressed to the public or to a large group or category of
clients or potential clients  (MiFID, Recital 30)

)  (2):  MiFID 
, 

 KYC .
)  KYC: 

: Member States shall ensure that investment firms obtain from
the client such information as is necessary for the firm to understand the essential
facts about the client and to have a reasonable basis for believing  (Directive,

 36)
,  « »  «

», 
, shall not recommend investment services or

financial instruments to the client or potential client  (Directive  36(5)).

elects not to provide the information .
(MiFID,  19(5), . 3).

)  KYC:  MiFID 
 ( .  16).

22. 

MiFID,  19(8);
MiFID2,  40-43

 ISD 

(client reporting)

 MiFID : The
client must receive from the 
firm adequate reports on the
services provided to its
clients  include[ing]  the
costs associated with the
transactions  services
(MiFID,  19(8))

) :  MiFID 

 MiFID, 
.

) :  MiFID :
• , essential information

, 
, .

•  status  ( );
•  ( ), 

) , 
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, ,
• , 

.

23. 

MiFID,  19(3), (7);
MiFID2, Recital (37) 

 29-33

 ISD 

.

)

.  MiFID

: [a]
document  agreed
between the firm and the
client that set[s] out the
rights and obligations of
the parties, and the other
terms on which the firm
will provide services to the
client  (MiFID, 
19(7))

, 

. 
 MiFID 

 ( .  27-33),

.
) .

 MiFID 

. , 

)  / :
•

 MiFID, 

. 

 MiFID.
• grandfathering .

) :  MiFID 
, ,

 ( .  20)
) : 

.
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 ( . 
19/20)

24. 

(transactions
reporting)

MiFID,  25,
Regulation,  8-15.

H ISD 

, 

. 

-
.

 MiFID 

. 

.  25)

) :  Regulation 

25. 

MiFID,  13(9), 25(2)
Regulation,  6-7

 ISD 

,

.

 MiFID 

:
An Investment firm shall

arrange for records to be kept
of all services and transactions
undertaken by it which have to
be sufficient to enable the
competent authority to monitor
compliance with the
requirements under this
Directive, and in particular to
ascertain that the investment
firm has complied with all
obligations with respect to
clients or potential clients
(MiFID,  13(6)).
In the case of branches of

investment firms, the
competent authority of the
Member State in which the
branch is located shall  have
direct access to those records

(MiFID,  13(9)).
Member States shall require

investment firms to keep at the
disposal of the competent
authority, for at least five
years, the relevant data

) :  MiFID 
. -

.
) :  MiFID 

 ( . 
). 

 ( ).
) :  MiFID 

. , 
! 

; ;  ( )

;
) :  Regulation (  6-7).
) : 

5 . 
. 

in such form and manner that the competent authority is able to
reconstitute each key stage of the processing of each transaction .
) : 

.
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relating to all transactions 
financial instruments which
they have carried out 
(MiFID,  25(2)).

26. -

(trade reporting)
MiFID,  28, 45, 30
Regulation,  26-34

 ISD 

-

 MiFID 

 MTF

, 

 3 
, 

. 

MTF, 
, 

. ( .
 22  23 

)

) : 
. 

, 
 ( .  21).

) :  MiFID, 
. 
 ( )

. 
, 

/MTFs .
) :  Regulation 

 (venue) 
. , -

.
) : 

. , 
, 

. , 

, .
) : 

, 
, 

. , 
, 

, 

.

27. -

 ISD 

,
, 

 MiFID 
-

, 

) :  MiFID 
systematic internalisers  ( .  18) 

. 
, 
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MiFID,  27;
Regulation,  20-25

 28-34

)

, 

 ( . 
19).

,  (
) 

.
) : 

, 

 ......
:

• ,
• 7.500 

, 
, 

• justified cases
public range close to market conditions

. 
 ( . VWAP ) 

 10 .
) : 

systematic internalisers .

28. 
 MTFs

MiFID,  4(1)(15),
5(2), 14;
MiFID2,  16-19, 26,
28-31

 ( MTF )

 ISD

 ISD,

.

, 
MiFID 

 MTF 

,

(venues) 

.

)  MTF: 
.

)  MiFID:  19, 21  22 (Conduct of
Business Rules, Best Execution  Client Order Handling) 

,  MTF, 
 MTF  MTF  MTF.

,  MTF  19, 21 
22 , , 

 MTF.
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29. 

MiFID,  71

 ISD ) .  MiFID

-

 1/11/2007.
) Grandfathering . 

MiFID 
grandfathering

:
§

:
, MTF,

.
(MiFID , 

71(1)-(3)  (5));
§

: provided
that this
categorization has
been granted  on
the basis of an
adequate assessment
of the expertise,
experience 
knowledge of the
client which gives
reasonable assurance

 that the client is
capable of making
his own investment
decisions 
understands the risks
involved  (MiFID,

 71(6)).
. 

grandfathering

) : 
grandfathering  MiFID, 

MiFID.  : Outsourcing, Client 
Counterparty classification, Terms of Business, Know-your Customer,
Suitability and Execution-only Business (  Recital
(52) ), Conflicts of Interest, Order Execution, Pre-trade
Transparency, Best Execution, Client Assets and Client Money, Reporting to
Clients, Personal Account Dealing Rules, Trade and Transaction Reporting; and
Record keeping.
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(MiFID,  1(2)).
MiFID: 

30. 

 (MAD)
MiFID,  25(1);
MiFID2,  47.

. 

.

 MiFID  : that appropriate measures are in place to enable the
competent authority to monitor the activities of investment firms to ensure that they act honestly, fairly 
professionally  in a manner which promotes the integrity of the market  (  25(1)). 

. 
MAD  MiFID.  MiFID

. ,  MiFID : shall not misuse information relating to pending client orders 
shall take all reasonable steps to prevent the misuse of such information by any of its relevant persons  (MiFID, 
47(3)).

31. 

(Prospecturs,
Transparency &
UCITS directives)

MiFID, Recital 15, 
1(1),  2(1) (H)

 66
MiFID2,  34-35

:

Directive 2003/71/EC
(Prospectus Directive)

Directive 2004/109/EC
(Transparency
Directive)

Directive
2001/107(108)/EC
(The distribution and
sales of UCITS)

 MiFID

 MiFID  ISD.

H Prospectus Directive
.  MiFID

. H Prospectus Directive
 MiFID transferable security . 

. ,
 MiFID .

 Transparency Directive
. 

, 
. 

. Transparency Directive , 
,  MiFID  ( - -)

H Distribution and Sales of UCITS Directive  MiFID 
UCITS  UCITS . 

, 
MiFID (  2(1)(h)) UCITS Directive. ,  MiFID 

 UCITS , :   2(2),
12, 13  19  MiFID 

 3  (MiFID,  66). , ,  UCITS, 
, , 

 MiFID: Scope, Regulatory capital, Systems and controls,
Outsourcing, COB rules, Record-keeping, Client assets and client money, Client categorization, Conflicts of interest (
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 5(4)  UCITS Directive  13(3) (  18)  MIFID,
 MIFID 

), General principles, Advertising and information to clients, KYC  suitability, Terms of business,
Reporting to clients

32. 

 (CAD III,

)
MiFID,  25(1), 12,
67,  Recitals (21), (24) ,
(55).)

 Basle II 

 CAD III
 2007

 MiFID,  ISD,  CAD (MiFID 
67(1)  (2),  ISD,  2.2(2)). , 

 Basle II  CAD III.  Recital (21)  MiFID 

,  Recital (24) 
 CAD III 

 MiFID.

33. 

(Banking, Distance
marketing, E-
Commerce
directives)

MiFID, Recital (18),
 1(2), 31(1), 32(2)

 68

2000/12/EC ( BCD )

) BCD:  BCD , 
 MiFID .  1(2) 

MiFID ,  MiFID
 BCD (MiFID  31(1), 32(1)  68).

) Distance Marketing Directive:
 ( distance contract ).  Distance Marketing Directive  MiFID, 

 MiFID.
) E-Commerce Directive:  E-Commerce Directive 

. :
• , 

MiFID ,  ECD (ECO 1.2)
• , 

MiFID ,  ECD (ECO 2.3)
 MiFID  ECO 

 (ECO 3.2).  MiFID, ,
 E-Commerce Directive 

 E-Commerce Directive.
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C.

1. :  (Lamfalussy process)

, 

:

 CESR (Committee of European
Securities Regulators) 

 & 

 CESR , 

, , 
 /  ( )

 CESR , 
, 

V
, , 
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2. :  ISD  MiFID

ISD MiFID
, 

Y Y
Y Y
Y Y

Discretionary Y Y
Non-discretionary N Y

N Y
Y Y

 MTF N Y
, , 

Y Y

3. :  ISD  MiFID

ISD MiFID
Y Y
Y Y
Y Y

, , , , ,
:

• FRAs
• Swaps
• Options

Y

N Y
N Y

•
(Options)

•
 (Futures)

• CFDs , , ,
, N Y
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4. : 

I. 
Investment advice  means the provision of personal recommendations to a client, either upon its request or at the

initiative of the investment firm in respect of one or more transactions relating to financial instruments  (MiFID, 
4(1)(4)).
1. For the purposes of the definition of investment advice  in Article 4(1)(4) of Directive 2004/39/EC, a personal

recommendation is a recommendation that is made to a person in his capacity as an investor or potential investor, or
in his capacity as an agent for an investor or potential investor

) That recommendation must be presented as suitable for that person, or must be based on a consideration of the
circumstances of that person, and must constitute a recommendation to take one of the following sets of steps:
(i) to buy, sell, subscribe for, exchange, redeem, hold or underwrite a particular financial instrument;
(ii) to exercise or not to exercise any right conferred by a particular financial instrument to buy, sell, subscribe

for, exchange, or redeem a financial instrument.
A recommendation is not a personal recommendation if it is issued exclusively through distribution channels or to the
public  (Directive Art 52.)

II. 
• . 

.  (i) 
,  (ii) 

.  (recommendation ???)
• . 

. ,  24  MiFID 

• .  CESR 
, . , 

, 

III.  CESR

•

•
•  (timing)

• , 

, 

, 

•
 ( . 

) 

 ( . 

)

•  (
, )

•

•  ( . 
) 

•
 ( . )

•

•

•

•
•
•
•
•
•
•

•

•  ( . 
)
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5. : 
I. 

 MiFID, :
) , ( ) 
)  MiFID.

II.  MiFID

, 

)

commodities

commodities  [the derivatives being] traded on a regulated market and/or an
MTF or third country trading facility that perform an analogous function
commodities  [the derivatives: being traded off-exchange] and not being for

commercial purposes : see Part III which have the characteristics of other
derivative financial instruments, having regard to whether, inter alia, they are
cleared and settled through recognized clearing houses or are subject to
regular margin calls

 (o
pt

io
n)

,,
.

.
. (

Fu
tu

re
/f

or
w

ar
d)

,
C

on
tra

ct
 fo

r D
iff

er
en

ce
s

A contract shall be considered to be for commercial purposes  if it is entered into with or by an operator or
administrator of an energy transmission grid, energy balancing mechanism or pipeline network, and it is
necessary to keep in balance the supplies and uses of energy at a given time

III. 
 Regulation, 

 MiFID:
 spot ? 2

? 3

:
a.

/MTF 
b. /MTF 

, 
c.

/MTF , 
d.

, 

e. , , 

, 

2 . Spot , , 
: 

, .
,  spot, , ,

.
3 . . a commodity, , 

(freight),  (emissions), ,  (bandwidth), 
, , , .
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6. : 

I. 

 (2) 
 (4)  (3) 

 (1) 
 / 

 (5)  (5)
(1) 
(2) 
(3) 
(4) 
(5) , 

II. 
 ( ), 

:

 ( )
.

7. :  (outsourcing) 
.  , 

. 

. 

. 
, 

. 

. 

. 

. 

. , 
, 

, 
. 

. , 
 back-up 

. 
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8. : 

 MiFID
• establish adequate policies and procedures to ensure compliance  with its obligations under the

provision of this Directive  and effective controls
• establish, implement and maintain information processing systems and procedures that 

safeguard the security, integrity and confidentiality of information
• [A] firm shall establish  adequate policies and procedures aimed at ensuring effective compliance  with the firm s

obligations under the Directive  . In particular:
) to detect any risk of failure by the firm to comply with [its obligations] , as well as the associated risks;
) to put in place adequate measures and procedures designed to minimize such risk  .

•
•
•
•
•
•  (Outsourcing)
• establish, implement and maintain:

) decision-making procedures and an organizational structure which  specifies reporting lines and allocates
functions and responsibilities;

) Adequate internal control mechanisms  .
• employ personnel with the skills, knowledge and expertise necessary for the discharge of the

responsibilities allocated to them
•  firm shall ensure that its senior management  is

responsible for ensuring that the firm complies with its obligations under the Directive
•  firm shall establish  accounting policies and procedures which enable it  to deliver in a timely manner to the

competent authority financial reports which reflect a true and fair view of its financial position
•

9. : 
. :

•
•
•
•

, 
, , 

, 

. 

. 
 MiFID

. 
, 

, . 
.
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10. : 

?
?
?
?
?
?
?
?

11. :  (best execution)
. .
. execute client orders , portfolio management ,

receive and transmit orders .
. Financial instruments .
. All reasonable steps .
.  (mini-best execution).

. best possible result  taking into account price, costs, speed, likelihood of
execution and settlement, size, nature or any other [relevant] consideration .

.  (safe harbours).
. order execution policy  (

 MTF).
. 

. 

. 

12. : 
1.  ( ) :  a client who is not a professional client  (MiFID,  4.1 (12))
2.  ( . ). 

 ( ) . 
. .

 MiFID

.

.

?)

 (2) : 20 .
40 ., 2

.

 (2) :
20 .

40
., 2 .

,
,  (2) : 

10  4
, 500 .,
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13. : 
 ISD : Member States shall draw up rules of conduct which investment firms shall observe at all times. Such

rules must implement at least the principles set out in the following indent and must be applied in such a way as to take
account of the professional nature of the person for whom the service is provided. 

:
1.

2. , , 

3.

4. , , 

5.

6. , , 

7.
.

, 
the general good , .

•
,

• , 
• objectively justified .

, general good
.

 MiFID :
 MiFID

: :

 MiFID

 MiFID
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14. : 
MiFID

, , 
, , 

, .
?

, , 
, ,

,  ( ) 
.

?

, , 
, 

.
?

, , 
, ?

, , 
, 

, , , 
.

?

15. : 
MiFID

, 

.

, 

, 
, 

, 
, 

, 
.

, 
.

.

 (inappropriate influence) , 
. 

.

,  
, 

.
.: , 

16. : Know-Your-Customer
 MiFID :  An investment firm must:

1 act honestly and fairly in conducting its activities in the best interests of its clients and the integrity of the market;
2 act with due skill, care and diligence, in the best interests of its clients and the integrity of the market;
3 have and employ effectively the resources and procedures that are necessary for the proper performance of its activities
4 seek from its clients information regarding their financial situations, investment experience and objectives as regards

the services requested;
5 make adequate disclosure of relevant material information in its dealings with its clients;
6 try to avoid conflicts of interests and, when they cannot be avoided, ensure that its clients are fairly treated, and
7 comply with all regulatory requirements applicable to the conduct of its business activities so as to promote the best

interests of its clients and the integrity of the market.
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17. : Know-Your-Customer

 /  /  K-Y-C 

,  eligible counterparty request[s], either on a general
form or on a trade-by-trade basis, treatment as [a] client whose business  is
subject to [this rule] 

 / 
: 

 / 
, :

• , 

• , 

.
• .

: 

.

4

Member States shall require investment firms when assessing whether an
investment service  is appropriate for a client, to determine whether client has
the necessary experience and knowledge in order to understand the risks
involved in relation to the specific type of product/service offered/demanded

An investment firm shall be entitled to assume that a professional client has
the necessary experience and knowledge in order to understand the risk
involved in relation to those particular investment services or transactions, or
types of transaction or product for which it is classified as a professional client

,

,
,

, 
, 

, 

 / , :
- the service is provided at the initiative of the client [for the definition, see

para. 3( ) of this Paper] ; [and]
- the client  has been clearly informed that  the  firm is not required to

assess the suitability of the investment or service  and that therefore he
does not benefit from the corresponding protection of the  rules ..

, 
: 

 status .
: , 

, , 
, 

, 
 / : ,

information on the source and extent of his regular
income, his assets including liquid assets, investments and real property, and
his regular financial commitments

 / : information on the length of time for which
the client wishes to hold the investment, his preferences regarding risk taking,
his risk profile, and the purposes of the investment

: whether the client is able financially to
bear any related investment risks consistent with his investment objectives

4 . : ( ) , ( ) , ( ) , ( )
, ( )  ( ) 

,  (i) , (ii) 
, (iii)  (iv) 

, 
.
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18. : 

Article 47. General principles
1 Member States shall require investment firms to satisfy the following conditions when carrying out client orders:

) They must ensure that orders executed on behalf of clients are promptly and accurately recorded and allocated;
) they must carry out otherwise comparable client orders sequentially and promptly unless the characteristics of

the order or prevailing market conditions make this impracticable, or the interests of the client require otherwise;
) They must inform a retail client in advance about any material difficulty relevant to the proper carrying out of

orders.
2 Where an investment firm is responsible for overseeing or arranging the settlement of an executed order, it shall take

all reasonable steps to ensure that any client financial instruments or client funds received in settlement of that
executed order are promptly and correctly delivered to the account of the appropriate client.

3 An investment firm shall not misuse information relating to pending client orders, and shall take all reasonable steps
to prevent the misuse by any of its relevant persons.

Article 48. Aggregation and allocation of orders
1 Member States shall not permit investment firms to carry out a client order in aggregation with another client order

unless the following conditions are met:
) It must be unlikely that the aggregation of orders will work overall to the disadvantage of any client whose order

is to be aggregated;
) It must be disclosed to each such client whose order is to be aggregated that the effect of aggregation may work

to its disadvantage in relation to a particular order;
) An order allocation policy must provide for the fair allocation of aggregated orders and transactions in

sufficiently precise terms and in particular in terms of how the volume and price of orders relates to how they will
be allocated in each case.

2 Member States shall ensure that where an investment firm aggregates an order with one or more other orders and the
aggregated order is partially executed, it allocates the related trades in accordance with its order allocation policy.

Article 49. Aggregation and allocation of transactions for own account
1 Member States shall ensure that investment firms which have aggregated transactions for own account with one or

more client orders do not allocate the related trades in a way that is detrimental to a client.
2 Member States shall require that, where an investment firm aggregates a client order with a transaction for own

account and the aggregated order is partially executed, it allocates the related trades to the client in priority to the
firm.
However if the firm is able to demonstrate on reasonable grounds that without the combination it would not have been
able to carry out the order on such advantageous terms, or at all, it may allocate the transaction for own account
proportionally, in accordance with its order allocation policy referred to in  [48](1)( ).

3 Member States shall require investment firms to put in place procedures to prevent the reallocation, in a way that is
detrimental to the client, of transactions for own account which are executed in combination with client orders.



: «  ISD   MiFID   »

 37  41

19. :  ( )

 MTF?5

, ?
:

•
 non-discretion

•
, ,

, 
• .)

 ad hoc, 

standard market size,

? 6

liquid ? 7

500 .,8
:

•  500, 
• 2 . ?

, , 
, 

standard market size?9

10

.

5 . Dealing on own account .
6 . Most liquid market , , 

, .
7 .  500 ,  90% 

, .
8 . Free float , ,  5% 

, .
9 . Standard Market Size (SMS)

liquid . 7,500 80,000
 (AVT)  SMS,  AVT 

 Annex II  Regulation
10 .  MiFID 

.
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20. : 
, :

set out the rights and obligations of the parties and any other contractual terms or items of information necessary
for the proper understanding and performance of the contract

 ( )

, , 
 ( , )

total price to be paid by client 
, .

. , 
 / 

Arrangements for payment or other performance
methods of communication

,  / 

: a summary description of the steps which it takes to ensure
their protection, including  compensation and deposit guarantee scheme .

: , 

:  ( ) 
 omnibus 

: 

 discretionary 
,  discretionary 

 benchmark 

21. :  (warnings)
 MiFID : Appropriate information shall be provided in a comprehensible form  about  financial instruments

and proposed investment strategies ... include[ing] appropriate guidance on and warnings of the risks associated  so
that [the client is]  reasonably able to understand the nature and risks of the investment services and .. instrument[s] ..
and, consequently, to take investment decisions on an informed basis  (MiFID,  19(3), (9)). 

, . 
 (warnings), in

particular, the client s classification as either a Retail Client or a Professional Client .

, :
• nature of the specific type of financial instrument concerned, as well as the risks particular to that instrument.
• risks associated with that type of financial instrument , including an explanation of leverage and its effects
• volatility  and any limitations on the available market .
• fact that investor might assume  financial commitments and other additional obligations, including contingent

liabilities, additional to the cost of acquiring the instruments.
• any margin requirements .
• if a prospectus was published, where it is available to the public .

, 

• , : ( ) , ( ) 

 / 

: sufficient detail about the guarantor and the guarantees to enable the  client to make a fair
assessment of the guarantee
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• risks associated  including explanation of leverage ;
• volatility of price  and  limitations on the available market ;
• investor might assume financial commitments  additional to cost of acquiring the instruments ;
• margin requirements

22. : 

 (qualifying) 
 (ADT)

ADT <
100,000

100,000 < ADT
< 1,000,000

1,000,000  ADT <
50,000,000

ADT 
50,000,000

10,000
 5%

ADT 25,000

 10%
 ADT 

3,500,000

 10%
 ADT 

7,500,000
60 

25,000  15%
 ADT 75,000

 15%
 ADT 

5,000,000

 20%
 ADT 

15,000,000
180 

45,000  25%
 ADT 100,000

 25%
 ADT 

10,000,000

 30%
 ADT 

30,000,000

 (

, 

 2 
)

60,000  50%
 ADT 100,000 100%  ADT 100%  ADT

80,000  100%
 ADT 100,000 250%  ADT -

23. : 

1. The venue identification showing, where the trading venue is a systematic internaliser, the code as SI
2. The instrument identification .
3. The trading day and time .
4. The quantity .
5. The price .
6. An indication that the trade was a negotiated trade, where applicable .
7. An indication that the exchange of shares is determined by factors other than the current market valuation of the

share, where applicable .
8. Any amendments to previous disclosed information, where applicable .

24. :  (transactions reporting)
H MiFID :
Member states shall require investment firms which execute transactions in any financial instruments admitted to trading

on a regulated market to report details of such transactions to the competent authority as quickly as possible, and no later
than the close of the following working day. This obligation shall apply whether or not such transactions were carried out
on a regulated market. The competent authorities shall  establish the necessary arrangements in order to ensure that the
competent authority of the most relevant market in terms of liquidity for those financial instruments also receives this
information.
Member states shall provide for the reports to be made to the competent authority either by the investment firm itself, a
third party acting on its behalf or by a trade-matching or reporting system approved by the competent authority or by the
regulated market or MTF through whose systems the transaction was completed  (MiFID,  25 (3), (5)).
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25. :  (transactions reporting)

 (*) 
 / . 

.

, 
, ,

 GMT +/- hour

 ( ) 

:
• , 

• , 
, , 

 4(1)(18)(c)

. 
:

•
• , 
•
•
•
•
•
•
•
•

, 
 / 

 option, future, swap, forward note agreement, 

Put/Call  option  put  call
 option 

*  trading lot ( . 
)

, 
. , 

.
. , 

, , 

, , 
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, 
, 

, :
• , , 

•  MTF 
, 

, 
 12(2) 

Regulation,
•  MTF 

, customer/client

 (venue), :
• , ,

• , OTC


